
Perspective   

The NEW ENGLAND JOURNAL of MEDICINE

10.1056/nejmp0909696  nejm.org e36(1)

Senator Olympia Snowe of Maine, 
on October 13 in approving a re-
form bill that would establish a 
mandate for most individuals to 
obtain health insurance. The 14-
to-9 vote by the panel, chaired by 
Senator Max Baucus (D-MT), 
moved the reform process to the 
next step: blending the Finance 
Committee bill with a more lib-
eral one previously approved by 
the Senate Health, Education, 
Labor, and Pensions Committee. 
Snowe said that her decision 
about whether to vote for a re-
form bill on the Senate f loor 
would depend on how the two 
bills were melded. 

In a committee room packed 
with people hanging on her every 
word, Snowe explained why she 

was joining the Democrats in ap-
proving the bill crafted by Baucus, 
lending substantial momentum 
to the pursuit of reform. “Is this 
bill all that I would want? Far 
from it. Is it all that it can be? 
No. But when history calls, his-
tory calls. And I happen to think 
that the consequences of inac-
tion dictate the urgency of Con-
gress to take every opportunity 
to demonstrate its capacity to solve 
the monumental issues of our 
time.” President Barack Obama 
characterized the Finance Com-
mittee’s action as “a critical mile-
stone” but added, “Now is not 
the time to pat ourselves on the 
back.  .  .  .  Now is the time to 
dig in and work even harder to get 
this done.” 

At a cost of $829 billion over 
10 years (starting in 2013), ac-
cording to the Congressional 
Budget Office (CBO), the mea-
sure would extend coverage to 29 
million people under 65 years of 
age, increasing to 94% the pro-
portion of legal U.S. residents 
under the age of 65 who have in-
surance, but it would leave unin-
sured another 25 million people, 
about one third of whom are il-
legal immigrants. The bill would 
cut the federal deficit by $81 bil-
lion over a decade, the CBO esti-
mated, and would thus comply 
with President Barack Obama’s 
pledge that reform will not cost 
the Treasury “one dime.” The 
bill’s costs would be paid for 
through reductions in the growth 
of expenses for Medicare, Medic-
aid, and other programs (total-
ing $404 billion) during the next 
decade; an excise tax of 40% on 
“Cadillac” private insurance poli-
cies (yielding $201 billion); new 
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fees charged to the manufactur-
ers of drugs and medical devices;  
penalty payments imposed on 
persons who remain uninsured; 
and a variety of smaller revenue 
sources. The bill does not include 
a new public insurance option — 
a feature that liberal Democrats 
consider essential to any reform 
package and that is central to the 
reform measures approved by 
three House committees and an-
other Senate panel.

In addition to mandating the 
purchase of coverage by most 
individuals, the Finance Com-
mittee’s bill would create insur-
ance exchanges through which 
certain individuals and families 
could purchase coverage, in 
some cases with the help of fed-
eral subsidies. It would also sig-
nificantly expand Medicaid eli-
gibility, substantially reduce the 
growth of Medicare’s payment 
rates for most nonphysician ser-
vices, and eliminate the 21% cut 
in the Medicare physicians’ fees 
that would otherwise take effect 
January 1, 2010. Reductions in 
physicians’ fees scheduled for 
future years are left untouched 
by the bill — including a 25% 
cut slated to take effect January 
1, 2011 — because eliminating 
the cuts would cost Medicare an 
estimated $240 billion over a 
decade.

Like the other four current 
reform bills, the Finance Com-
mittee bill would impose tighter 
regulations on the practices and 
products of private insurers. The 
measure would bar insurers 
from discriminating against 
people on the basis of their 
health status, from denying cov-
erage because of a preexisting 
condition, and from imposing 
annual or lifetime limits on cov-
erage. America’s Health Insurance 

Plans (AHIP), which represents 
the industry, had volunteered to 
accept such restrictions if “all 
Americans” were covered. With 
25 million people left uncovered 
by the Baucus bill, however, some 
insurers have begun to balk at 
supporting such regulations.

Although the emphasis of the 
Finance Committee’s bill, and the 
source of most of its cost, is ex-
panded coverage, a variety of oth-
er provisions would also affect 
physicians. The bill encourages 
the development of new patient 
care models, provides bonuses to 
physicians whose practices em-
phasize primary care services, au-
thorizes the redistribution of un-
used residency training positions 
funded by Medicare, and creates a 
Medicare commission that would 
be charged with recommending 
to Congress ways to slow the 
growth of the program’s spend-
ing. The bill also requires the De-
partment of Health and Human 
Services (DHHS) to screen all pro-
viders and suppliers before grant-
ing Medicare billing privileges, 
and it requires manufacturers of 
covered drugs, devices, biologic 
agents, and medical supplies to 
report annually to the DHHS any 
payments or other transfers of 
value it makes to a physician, 
medical practice, or hospital with 
a residency training program. This 
provision derives from the Physi-
cian Payments Sunshine Act intro-
duced by Senator Charles Grassley 
of Iowa, the ranking Republican 
on the Finance Committee.

The bill also includes several 
provisions that individual physi-
cians and medical organizations 
strongly oppose.1 One of these 
would make it more difficult for 
doctors to own or invest in a 
specialty hospital to which they 
refer patients. Another provision 

that organized medicine is fight-
ing would penalize specialists 
whose “resource use” is regard-
ed as too high as compared with 
that of their peers. The measure 
would require the DHHS to dis-
tribute reports to doctors com-
paring their resource use with 
that of other practitioners with 
similar patients. Any physician 
whose use of tests and services 
is at or above the 90th percen-
tile would face a reduction of 
5% in Medicare fees. In defend-
ing the provision, Baucus said, 
“We’ve got to start going down 
this road and addressing over-
utilization.” Senator Jon Kyl of 
Arizona, the Senate Republican 
whip and a senior member of 
the Finance Committee, coun-
tered, “This is, pure and simple, 
rationing.”

Baucus, recognizing that Sen-
ate Majority Leader Harry Reid 
(D-NV) strongly opposes the in-
clusion of professional liability 
provisions in legislation on health 
care reform, sidestepped the mat-
ter by incorporating a resolution 
that expresses “a sense” of the 
Senate’s views on medical mal-
practice. The nonbinding lan-
guage states that reform “presents 
an opportunity” to consider the 
matter and urges Congress to 
“consider establishing a state 
demonstration program to evalu-
ate alternatives to the current civil 
litigation system.” However, the 
bill includes no provision that au-
thorizes the creation of such a 
program or the funds to pay for 
it. With organized medicine fo-
cused on eliminating the 21% cut 
in Medicare’s physicians’ fees and 
other economic issues that would 
affect doctors, the Finance Com-
mittee felt little pressure to ad-
dress malpractice issues — in 
part because such matters actually 
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come under the jurisdiction of the 
Senate Judiciary Committee.

Democrats nevertheless con-
tinue to search for savings to 
pay for reform, and the subject 
of malpractice is certain to re-
surface when reform legislation 
reaches the f loor, largely be-
cause of a letter that CBO Direc-
tor Douglas Elmendorf wrote to 
Senator Orrin Hatch (R-UT), 
chief sponsor of a malpractice 
bill, on October 9, 2009.2 Refer-
ring to a new cost estimate, El-
mendorf said the CBO had con-
cluded that tort reform could 
reduce costs by approximately 
$54 billion over a decade by low-
ering premiums for medical lia-
bility insurance and indirectly, 
by “reducing the use of diagnos-
tic tests and other health care 
services when providers recom-
mend those services principally 
to reduce their potential expo-
sure to lawsuits.”

For months, Democrats have 
been able to neutralize the pos-
sibility that key stakeholders in 
the health care industry (physi-
cians, hospitals, health plans, 
and employers) would rebel 
against reform, thanks to early 
deals the White House negotiat-
ed with some stakeholders to 
limit their vulnerability to dis-
advantageous effects of reform.3 
But as Baucus orchestrated 
trade-offs between committee 
members who took issue with 
some provisions and were also 
attuned to industry concerns, 
the agreements struck by the 
administration began to show 
signs of unraveling.

For example, when Senator 

Snowe made an impassioned 
plea to the committee to set 
lower penalties for people who 
she said could not afford to pur-
chase insurance, the committee 
reduced the penalties and also 
exempted some 2 million low-
income persons from the man-
date.4 But by reducing the penal-
ties and introducing the 
exemption, legislators made it 
more likely that younger people 
(who cost less to insure than 
older people) might opt to pay 
the penalty rather than purchase 
coverage. Should they do so, 
their premium dollars would not 
be available to subsidize the care 
of older, sicker people in a risk 
pool — a prospect that led AHIP 
to charge that the bill would 
lead to substantial increases in 
premiums paid by individuals 
and families. Citing a report5 
prepared by a consulting firm 
and paid for by AHIP, its chief 
executive officer, Karen Ignagni, 
said, “Between 2010 and 2019 
the cumulative increases in the 
cost of a typical family policy 
under this reform proposal will 
be approximately $20,700 more 
than it would be under the cur-
rent system.”5

With virtually all Republicans 
strongly opposed to the Demo-
cratic reform bills, Obama faces 
one of the most challenging 
tasks of his young presidency in 
pulling together the disparate 
factions of his own party. Con-
gressional Democrats remain 
divided over key elements of re-
form legislation, with the major 
stumbling blocks being the 
questions of whether to create 

and how to pay for health care 
reform. The administration has 
already prepared a blended ver-
sion of the two Senate bills and 
is heavily involved in Reid’s ef-
forts to produce a compromise 
measure. A similar exercise is 
under way in the House under 
the leadership of Speaker Nancy 
Pelosi (D-CA).

The Finance Committee’s of-
fering took on special impor-
tance because it represents the 
framework on which the admin-
istration hopes to build reform 
that can win broad Democratic 
support. Although many Demo-
crats in the House and more 
than a few in the Senate find 
the bill far too conservative, 
when pressed by Obama, they 
may well agree not to let the 
perfect be the enemy of the (per-
haps inadequate) good.

Mr. Iglehart is a national correspondent for 
the Journal.

This article (10.1056/NEJMp0909696) was 
published on October 14, 2009, at NEJM.org.
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